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Enterprises have been given the benefit of ‘revised pay scales. The
respondent-Corporation is diredted to issue appropriate order within
three months of the submission of copy of this order, granting the
kenefit of revissed pay scales to the petitioners and other similarly
situated persons with effect from 1st May, 1990. Arrears payable to
the petitioners on the basis of such revised pay fixation shall be so
paid to them within the next four months, ‘Costs made easy.

E.N.R.
Bejore P. K. Jain, J.

VED PAL.—Petitioner.
versus
THE STATE OF HARYANA & OTHERS —Respondents.
Crl. M. No. 16532-M of 96
14th Februrav, 97

Constitution of India, 1950—Arts. 72 & 161—Code of Criminal
Procedure, 1973—S. 433-A—Instructions issued by the Governor under
Art. 181 of the Constitution—Such instructions whether controlled
under Section 433-A of Cr.P.C.—Held, no.

(Crl. M. No. 578-M: of 98 Tri Sinah v. State of Haryena and -othevs
decided on 9th August, 1996 dissented)

Held, that not withstanding the provisions of Se -tion 433-A. the
President and the Governor con:inue to exercise the nowers o’
commutation, remissions and release under Artirles 72 and 161 of the
Constitution of India. The constitutional pnwer is ‘untouchable’ .and
‘unapproachable’ and cannot suffer the vicissit:'des of simple legisin-
tive processes. Therefore. the observations made by the leavner
Single Judge of this Court in Jai Singh v.. State »f Harvaena anl
others’ do not hold good in view nf the law enunciated by the apex
Court in ‘Maerw Ram v. Union of India’. ’

(Paras 9 & 1

P. C. Chaudhary, Advocate, for the Pectitioner.
Sailender Singh, D.A.G. Harvana. for the Resprndent,

JUDGMENT
P. K. Jain, J.

(1) This petition hag been filed under Articles 226 and 227 of the
Constitution of India read with Section 482 of the Code nf Criniinai
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i

Procedure (hereinafter referred to as ‘the Code’) for issuance of
uappropriate directions to respondent No. 1 to consider and decide the
pre<mature release case o1 the petitioner pending with it since 12th
July, 1996.

(2) The petitioner was convicted for the offence under sections
302/302/34 1.P.C., and sentenced to undergo life imprisonment by
judginent/order dated 9th February, 1987. He has undergon: the
lollowing sentence as on 14th October, 1996 : —

Years Months Days
(i) Under Trial period 1ith 0 4 28
September, 1986 to 8th
February, 1987
(ii Sentence undergone 9th 9 8 1
February, 1987 to 1l4th
Octoher. 199§
Total . 10 01 2
(iit) Remission eamed : 5 03 29

The conduct and behaviour of the petitioner as an inmate of the jail
has been good and satisfactory ; for which he has earned remission=.
He did not commit any jail offence nor he was ever punished by the
authorities, He enjoved parole and furloughs peacefully and alwavs
surrendered in time. As per instructions dated 4th February, 1993, a
life convidt is required to undergo 10 years actual sentence including
undertrial period and a %otal sentence of 14 years including remissions.
It has been stated in the petition that the petitioner has fulfilled the
necessary conditions as laid dov n in the said instructions which are
constitutional in nature. The case for his pre-mature release was
processed by respondent No. 3 and sent to respondent No. 2,—wvide
letter dated 12th March, 1996. but the same is not being decided by
the respondents for the reasons best known to them. Hence this
petition.

(3) In their return, the respondents have not disputed the factual
position as stated above: Tt has also been admitted that as per
instructions dated 19th October, 1991, modified by the instructions
dated 4th Fehruary. 1993, the oetitioner ic eptitled to be considered
for his pre-mature release as he has completed the requisite peried
of 10 years’ actual sentence inclndino the vrdertrial perind and totnl
sentence of 14 vears including remissions. The sole ground on which
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the respondents have opposed the present petition is the judgment
of a Single Bench of this Court in Crl. Misc. No. 578-M/199¢ (Jui
Singh v. State of Haryana and others), decided on 9th August, 1996,
wherein it has been observed that a life convict will have to undergo
14 years actual sentence including the parole as per requirement of
Section 433-A of the Code,

(4) I have heard the learned aounsel for the parties and have
also perused the judgment of the Single Bench of this Court in.Jui
Singh’s case (supra).

(5) Shri P. C. Chaudhary, Advocate, learned- counsel for the
petitioner has argued that the instructions dated 19th October, 1991
as -modified by instructions dated 4th February, 1993 have been
issued by the Governor of the State of Haryana in exercise of his
powers conferred upon him by Article 161 of the Constitution of
India, which cannot be affected by any legislative measure, muchless
Cection 433-A of the Code. Reliance has been pladed by the learned

counsel upon a well-known judgment of the apex Court rendered in
Maruw Ram v, Union of India (1).

(6) Shri Sajlder Singh. Deputy Advocate General, Harvasa,
while appearing on béhalf of the respondents, has argued that in
view of the judgment of this Court in Jai Singh’s case (sunra), the
case of the petitioner for his pre-mature release has not keen pro-
cessed further. although the same is fully covered by the instructions
issued by the State of Harvana as stated above,

(7) Thus, the sole cuestion which remains to be considered in
the present case is as to whether the provisions of Section 433A of
the Code will override the instructions regarding the' pre-mat: e
release of convicts issued by the Governor ol the State in exercise
of his powers conferred upon him by Article 161 of the Constitution
of India.

(8) While considering the aforesaid question in Jai Singh’s case
(supra). a Single Bench of this Court observed as under : —

“In nutshell. whai emerges is that instrustions Annexure P. 4
oannot' - override ﬂie legislative. intent as reflected in
Sectxon 423-A CrP.C. While considering the case of tho
prtitioner for nre-mature release, the resnnndents will ta™
into account w hethcr he has renwmod in jail actuval I’m

(1 ALR. 1980 SC. 9145,
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14 years inclusive of paroles, excluding of course remis-
sions. At the cost of repetition, it has to be observed tkat
the provisions of Section 433-A Cr.P.C. cannot be rendered
nugatory either by the exercise of powers under section
432 .or 433 Cr.P.C. or under Article 72 or 161 of the Consti-
tution of India as the case may be.”

(9 Respectfully but regretfully I beg to differ. It appears that
the ‘pointed -attention of my learned Brother was not drawn to the
law laid down by :the Apex Court in Maru Ram’s cese (supra). In
paras 59 and 60, their Lordships explained the law as under : —

“It is apparent that superficially viewed, the two powers, one
-constitutional and the other statutorv, are co-extensive.
But two things may be similar but not the same. That iy
precisely the difference. We .cannot agree that the nower
which is the ereature of the Code can be equated with a
high prerogative vested by the Constitution in the highest
functionaries of the Union and the States. The source is
different, the substance is different, the strength is different,
although the stream may be flowing along the same bed.
We see the two powers as far from being identical, and
obviously  the constiiutional power is ‘untouchable’ and
unapproachable and cannot suffer the vicissitudes of
simple legislative processes. Therefore. Section 433-A
cannot be invalidated as indirectlv violative of Arts. 72
and 161. What the Code cives. it can tuake, and soi an
embargo on Sections 432 and 433 (a) is within the legisla-
tive power of Parliament.

Even so, we must remember the constitutional status of
Ariicles 72 and 161 and it is common ground that Section
433-A does not and cannot affect even a wee-bit the nardon
power of the Governor or the President. The necessary
seaue] to this logic is that notwithstandine Section 433-A
of the President and the Governor continue to exercise the
rower of commutation and release under the afores:id
Articles.

In para 65 of the judement, their Lordships also observed : —-

“The proper thing to do, if Government is to keep faith with
the founding fathers, is to make rules for its own guidance
in the exercise of the pardon power keeping, of course, a
large residuary power to meet special situations or sudden
developments. This will exclude the vice of diserimina-
tion such as may arise where two persons have been con-
victed and sentenced in the same case for the same degree
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of guilt but one is released and the other refused, for such
irrelevant reasons as religion, caste, colour or political
loyalty.”

(10) From the law as enunciated and expounded by their Lord-
ships in Maru Ram’s case (supra), it is evident that Section 433-A of
the Code does and cannot affect even a wee-bit the pardon power of
the Governor or the President. Resultantly, notwithstanding the
orovisions of Sedtion 433-A, the President and the Governor continue
to exercise of the powers of commutation, remissions and release
under Articles 72 and 161 of the Constitution of India. The oniv
fear expressed by their Lordships in para 65 of the judgment is that
these powers may not be mis-used. To avoid the vice of discrimina-
tion, the Government is required to make rules for its own guidance
in exercise of the pardon power. Therefore, the observations made
by the learned Single Judge of this Court in Jai Singh’s case (supra)
do not hold good in view of the express law as enunciated by the
Apex Court in Maru Ram’s case, reproduced above.

(11) The learned Deputy Advocate General, Harvana, has not
disputed the fact that the instructions dated 19th Ociober, 1991, as
modified by ‘the instructions dated 4th February, 1963, have been
issued by the Governor of the State of Haryana in exercise of his
powers conferred upon him by Article 161 of the Constitution of
India. It is also not disputed that under these instructions, the peti-
tioner is required to undergo actual sentence of 10 years including
undertrial period and a total sentence of 14 years including remis-
sions. It is also not disputed that the petitioner has fulfilled the
said criteria as laid down in these instructions. It has already been
stated that the provisions of Section 433-A of the Code would not
affect the powers of a Governor conferred upon him: under Article 161
of the Constitution of India in issuing instructions or guidelines for
pre-mature release of the convicts.

(12) As a result of the above discussion. this petition is allowed.
The respondents are directed to consider the pre-mature release case
cf the petitioner, in the light of the observations made zbove, within
the period of one month from the date of the receipt/production of
1 copy of this order.

S.CK.
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